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Students’ Department
Edited by H. A. Finney

AMERICAN INSTITUTE EXAMINATIONS
[Note.—The fact that these answers appear in The Journal of Account
should not lead the reader to assume that they are the official answers
of the American Institute of Accountants. They have not been approved by
the Institute’s board of examiners.]
ancy

Examination

in

Commercial Law

MAY 16, 1924, 9 A. M. TO 12.30 P. M.

Answered by John C. Teevan *

Negotiable Instruments
Answer three of the following four questions:
No. 1. Under the negotiable instruments law, (a) how would you determine
the principal amount of the following note:
January 1, 1924. Three months after date I promise to pay to the order
of John Jones the sum of One Hundred Dollars ($10.00), value received,
with interest.
(Signed) Richard Smith.
(b) Where would you present it for payment?

Answer:

(a) The principal amount of this note is determined by section 16, par. 4 of
the negotiable instruments law, which provides as follows:
“Where there is a conflict between the written and printed provisions of
the instrument, the written provisions prevail.”
The principal amount of the above note, therefore, is $100.00.
(b) As there is no place of payment specified and no address given in this
note, proper presentment for payment is made if presented at Richard Smith's
usual place of business or residence. If he has no such usual place of business
or residence, then it may be properly presented to Richard Smith, wherever he
can be found, or at his last known place of business or residence. Negotiable
Instruments Law, Sec. 73, par. 3 and 4.

No. 2. Bowman, a resident of Middleport, N. Y., purchased a piano from
the X Piano Company of Buffalo for $300, giving the Piano Company $50 in
cash and the following note:
Buffalo, N. Y., May 29, 1906.
$250.
On or before one year after date I promise to pay to the order of X
Piano Company two hundred and fifty dollars at 418 Main street, Buffalo,
N. Y. Value received with interest.
The piano for which this note is given shall remain the property of X
Piano Company until the note with interest is paid.
* Professor of business law, Northwestern University school of commerce and member of the
Chicago bar.
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On June 3, 1906, the payees endorsed the note and transferred it to Buffalo
National Bank for value.
On August 6, 1906, Bowman paid to the piano company $50 on account of
the note and on December 1, 1906, the further sum of $100. Both these pay
ments were accepted. Neither payment ever came into the hands of the
Buffalo bank.
In May, 1907, the note having been presented for payment, was refused and
the bank sued for the full amount. Could it recover?

Answer:
The bank can recover the full amount of this note. This is a negotiable
instrument and the bank acquired it in such circumstances as to make it a
holder in due course. The statement in the note to the effect that the piano
was to remain the property of the payee until the note was paid does not render
the promise to pay conditional and therefore has no effect upon the negotiable
character of the note. The payments by Bowman to the payee, being per
sonal defenses, are therefore not available against the bank.

No. 3. What is the duty of a bank, at which a note is made payable, and in
which the maker has sufficient funds on deposit, when the note is presented for
payment?
Answer:
The duty of the bank in such circumstances is to pay the note, as required by
section 87 of the negotiable instruments law, which is as follows:
“Where the instrument is made payable at a bank, it is equivalent to an
order to the bank to pay the same for the account of the principal debtor
thereon.”

A few states, including Illinois, have omitted this section from the act as by
them adopted.

No. 4. What is a trade acceptance? Explain its use.
Answer:
Technically a trade acceptance is simply a time bill of exchange, differing
from the ordinary bill in that in the former the drawer and payee are the same
person. It is drawn by the seller of goods on the buyer for the amount of the
purchase price of such goods, and bears on its face the acceptance of the buyer
with the date and place of payment. It is used to provide the seller with a
better security than he would have in an open book account. It is also prefer
able to a promissory note in that it can be more readily discounted by the seller.
If properly drawn, it may be purchased or discounted by a federal-reserve bank.
For this purpose it should show on its face that it arises out of an actual sale of
goods by drawer (seller) to the buyer (drawee and acceptor). Further, at time
of purchase or discount at a federal-reserve bank, the acceptance should have a
maturity of not more than 90 days, or in case the acceptance arises out of an
agricultural transaction or sale of live-stock, of not more than six months.
The form recommended at an American Trade Acceptance Council is as follows:
......................................................................... 19
(City of drawer)

No..........................

(Date)

...................................................................... Pay to the order of Ourselves
(Date of maturity)

..............................................................................Dollars ($......................... )
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The obligation of the acceptor hereof arises out of the purchase of goods from
the drawer. The drawee may accept this bill payable at any bank, banker or
trust company in the United States which he may designate,

To.....................................................
(Name of drawee)

(Street address)

(Signature of drawer)

(City of drawee)

By...............................................
The acceptance should be written across the face of the bill as follows:
ACCEPTED

Date............................................................................................................

Payable at...................................................................................... ,..........
(Name of bank)

Location of bank.......................................................................................
(Signature of acceptor)

By..............................................

Contracts
Answer two of the following three questions:

No. 5. X wrote to Y offering to sell Y 2,000 3-inch boiler tubes for $2.25
each. Y replied, “I will buy 1,200 tubes at your price.” Y claimed a con
tract was made and that X was bound to deliver the 1,200 tubes. Was he?

Answer:
There is no contract here and X is therefore under no obligation to deliver
the 1,200 tubes. It is a basic rule that an acceptance must be identical with
the offer and unconditional in its terms. Where the offeree in his answer to the
offeror changes the terms of the offer, as was done by Y in this case, such an
swer is not an acceptance but a counter-offer, and is equivalent to a rejection
and termination of the original offer.
No. 6. Wickham, a New York business man, had title to a large timber
tract in the northwest which he honestly believed contained approximately
5,000,000 feet of lumber, such belief being based on reports of competent timber
experts. Wickham contracted to sell the tract to Monroe, both believing the
reports in Wickham’s possession to be correct. Actually, unknown to either
party, the tract had been stripped of good timber between the time of Wick
ham’s survey and the time of sale. What was Wickham’s position?

Answer:
This is a case of mutual mistake as to a material fact, namely, the existence
of part of the subject matter. Such mistake renders the contract null and void.
If the mistake was discovered while the contract was still executory, then, the
contract being void, Wickham is not liable in any way to Monroe. If the sale
has been consummated and Wickham has received the purchase price, he must
return it to Monroe.
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No. 7. X lawfully came into possession of an oil painting which he sold to
Y for $75. Afterwards X found that the painting was a valuable one, worth at
least $1,200. He tried to collect $1,125 from Y. Could he? Discuss the
principle involved.
Answer:

Whether or not X can collect from Y depends on the circumstances surround
ing X’s mistake as to the value of the painting. If X and Y were both mis
taken as to its value, then X cannot recover, on the ground that a mutual
mistake as to value only does not affect the validity of a contract. If Y knew
that the painting was valuable, but was ignorant of X’s mistaken estimate of
its value, X cannot recover. The mistake in such case is that of X only and
was not induced by Y, nor did Y take fraudulent advantage of such mistake.
If Y knew the true value, and was responsible in some affirmative way in
bringing about X’s mistake, then X can recover. If Y knew of X’s mistake,
but did nothing to cause such mistake, and both parties had equal opportunity
of knowledge, X cannot recover.
Partnership
Answer one of the following questions:

No. 8. Robert MacFarlane died and in his will he gave to his two sons,
Robert, Jr., and William, his property at No. 24 A street, with all the machin
ery, fixtures and implements connected with it and used in the dyeing business,
each son to share equally. The two sons went into possession of the property
and for two years conducted the business, dividing the profits equally. Then
Robert, becoming dissatisfied, began an action against William for the parti
tion of the real property (partition being an action by which real estate alone
may be divided between co-owners). William defended on the grounds that
he and his brother were partners and that until the copartnership was wound
up, creditors were paid and the partners’ interests adjusted, the property at No.
24 A street was personalty and could not be the subject of a partition action.
Was William’s defense good?

Answer:
A partnership is defined as an association of two or more persons to carry on
as co-owners a business for profit, and as between the partners, is based on an
agreement, express or implied. Whether or not there was an express agree
ment between the two brothers to form a partnership, their conduct in carrying
on the business for two years with the property left them by their deceased
father, and in sharing the profits of this business, constitutes the relationship
existing between them a partnership. This property therefore, including the
real estate, was partnership property. Partnership real estate is, under the
law, considered as personal property so far as it may be necessary to pay firm
creditors and to adjust the interests and equities of the partners between them
selves. Partition proceedings have to do with real property only. Hence
William’s defense that the property known as No. 24 A street was personalty is
good, and Robert’s suit for partition cannot be maintained.

No. 9. Tompkins and Sheehan agreed to engage, as partners, in the business
of manufacturing radio apparatus, the business to be conducted in Tompkins’s
name. Tompkins bought certain goods for use in the manufacturing business,
the seller knowing nothing regarding the partnership. Subsequently the
business failed and the seller, hearing about the partnership, sought to hold
Sheehan. Could he do so?
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Answer:
In the absence of statutory provision a partnership may adopt any name it
wishes, including the name of one of the partners, as in the present case. It
follows that any transaction actually or apparently within the scope of the
partnership business entered into by one of the partners in the partnership
name is binding on all the partners. The purchase of the goods in question by
Tompkins was clearly within the scope of the partnership business, and
Sheehan, his co-partner, is liable. If Sheehan were a dormant partner, the
result would be the same.
Corporations
No. 10.

Answer one of the following questions:
Name three ways by which a corporation may be dissolved.

Answer:

A corporation is said to be dissolved when the franchise to be a corporation,
conferred upon it by the state, is extinguished and its corporate existence
terminated. Three ways by which a corporation may be dissolved are:
1. By the expiration of the time limited in the charter.
2. By the voluntary surrender of its charter in compliance with the laws
of the particular state.
3. By forfeiture of its charter in a judicial proceeding.
No. 11. The X Company, of Pennsylvania, manufactures articles and
merchandise used all over the United States. Its business in Massachusetts
was handled through the A Company, a large jobbing house, which purchased
from the X Company in Pennsylvania and resold to retailers in Massachusetts.
The X Company maintained no office in Massachusetts, was never licensed to
do business in Massachusetts and paid no taxes to that state. Four times a
year salesmen from the home office of the X Company canvassed the retail
trade in Massachusetts, educating the trade in the use of the X Company’s
products and taking orders. Such orders were immediately turned over to the
A Company by the salesmen, the A Company filling the orders from its own
stock, purchased from the X Company. The state of Massachusetts levied
taxes against the X Company on the business thus done and added heavy
penalties on the ground that the X Company was doing business in Massa
chusetts without having obtained the necessary license. Was the state suc
cessful in collecting?

Answer:
Yes. The X Company was doing business in Massachusetts. The orders
secured by the agents of the X Company were evidently not to be accepted or
approved by the X Company in Pennsylvania, nor were the shipments to be
made direct from the X Company in Pennsylvania to the retailers in Massa
chusetts. These transactions conducted by the X Company through its sales
men in Massachusetts were not therefore in the nature of interstate commerce,
but were purely of a local or intrastate character. Such activities constitute
doing business within the state of Massachusetts, and the X Company is
liable.
Bankruptcy
Answer the following question:
No. 12. The Jones Company went into bankruptcy. The trustee went
into possession and proceeded to liquidate. A year later the federal internal
revenue department claimed a large portion of the assets in the trustee’s hands,
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for the payment of additional income tax assessed, found due on the audit of
previous tax returns. The trustee resisted payment on the ground that claim
had not been filed within one year as required by the bankruptcy act and was
therefore barred. Was the trustee correct?

Answer:
This precise point does not appear, as yet, to have been passed upon by the
United States supreme court, so that no authoritative answer can be given here.
In a somewhat similar case, In Re Anderson (279 Federal 525, January, 1922),
Anderson was adjudicated a bankrupt in October, 1918. Prior thereto, in
April, 1918, she had filed a return showing a certain tax due for 1917, no part of
which was paid. In December, 1920, the trustee in bankruptcy asked the
court for an order barring the United States from participating in the estate,
or to direct the collector to file a claim within a certain time. The court gave
the collector ten days in which to file the claim, but he failed or refused to do so.
It was held that the United States was thereby barred.
In a later case, United States v. Eyges (286 Federal 683, January, 1923) the
court, referring to section 64A of the bankruptcy act stated that “the act
explicitly says that the court shall order taxes paid, thus contemplating that the
matter shall be brought before the bankruptcy court in order that it may be
ascertained whether there are assets applicable to the tax, and whether it is
legally and correctly computed.” In this case, the trustee had distributed all
the assets of the estate, knowing nothing of the claim against the bankrupt for
income tax. It was held that the trustee was not liable. It is true that general
creditors must file their claim within one year from adjudication, but taxes are
not claims of this character and technically do not have to be so filed or proved.
However, under the decisions it seems to be the duty of the collector to notify
the trustee in bankruptcy or to file his claim with the referee. If this is not
done, and the trustee has no knowledge of the tax and distributes all the assets,
he is not personally liable, as was held in United States v. Eyges, supra.
In the present question it does not appear that there was any negligence on
the part of the collector. The trustee was still in possession of assets, and even
though the year had elapsed, it is the present writer’s opinion that the claim
was not barred as contended by the trustee. I. T. 1746 (1923), while without
legal force, sustains this opinion in the following language:
“The government is not bound by section 57 (n) of the bankruptcy act,
limiting the time within which creditors may file claims to twelve months.
Where a field investigation disclosing additional tax has been made by a
revenue agent, and the taxpayer has become a bankrupt, a copy of the
agent’s report should be furnished direct to the collector, and the latter
should be requested to immediately file proof of claim with the referee
based upon such report, and to give the trustee notice of his personal
liability to protect the government’s priority respecting such additional
taxes under section 3467 of the revised statutes. Assessment is not
necessary as a prerequisite to filing claim.”

Income Tax
Answer both the following questions:
No. 13. The X Company during the year 1922 sustained a net loss of
$33,000. In 1923 the company made a net profit of $58,000. In making up
its return for 1923, it deducted from its net profit for the year its net loss
sustained in the year 1922, paying a tax on the difference. Was the return
correct?
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Answer:
Yes, provided the net loss was adjusted in accordance with section 204 of the
revenue act.
No. 14. Bender bought 77 shares of stock of Southern States Oil Company
on December 2, 1922, for $1,266.50. On February 9, 1923, he received a stock
dividend of 23 snares. He sold the hundred shares on July 12, 1923, for
$2,284.40. On what amount was he taxable and why?

Answer:
While a stock dividend, as such, is not taxable under section 201 (d) of the
revenue act, a portion of the proceeds of the sale of such stock may be taxed
under article 1548 of regulations 62. Hence, B was taxable on $1,017.90, this
being the difference between $1,266.50, the price of the original 77 shares, and
$2,284.40, the selling price of the 100 shares.
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